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2 IN THE UNITED STATES DISTRIC Cé) R%E Rc]; 8,.?,1’“7

3 FOR THE DISTRICT OF ARIZGNA Ty

4

51 ASSOCIATION OF AMERICAN) No. CIV 04-0200-PHX-EHC
PHYSICIANS AND SURGEONS, &

6 || nonprofit corgoratian: MATT SALMON,) ORDER
a citizen of the State of Arizona; DRA

7 | MARTIN, a citizen of the State o
Arizona; and LORIDANIELS, acitizen o

8 || the State of Arizons,

5 Plaintiffs,

10 ] vs.

—
—

JAN BREWER, in her official capacity as
Secretary of State of the State of Arizons;
DAVID" PETERSEN, in hs official
capacity as_Treagurer of the State o

Arizona; TERRY GODDARD, in his
official capacity as Attorney General of the
State of Arizone; and LESLIE "GENE"
LEMON, DAVID G. McKAY,
KATHLEEN 8. DETRICK, ERMILA
JOLLEY, and MARCIA BUSCHING, in
their official capacity as members of the
ARJZONA CITIZENS CLEAN
ELECTIONS COMMISSION,

Defendants.

Tk e s e emt Boe el e
Ww o g & W W

and

STEVEN S. POE and CLEAN
ELECTIONS INSTITUTE, INC,,

Defendanis-Intervenors

N NN N
W M - O

[}
>

Pending before the Courtis Plaintiffs' Motion for Preliminary Injunction [Dkt. 5], The
Motion is fully briefed.

Baekground

o~
L

IS
- O

"Plaintiff Association of American Physicians and Surgeons is a nonprofit national

N
o0

professional organization founded in 1943 and heudquartered in Tucson, Arizona, that has

|
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made independent campaign expenditurss in the past, has established a political action
committee for that purpose, and desires to make independent cempaign expenditures in the
upcoming 2004 statewide elections in Arizona.” [Dkt, 1]. The other Plaintiffs are all citizens
of the United States, residents of Arizona, and have either been elected to, or are planning
on running for elected office. 1d.

Defendant Brewer is the Secretary of State of Arizona, and is sued in her official
capacity, [Dkt, 1], Plaintiffs allege Brewer's office is the repository for all campaign finance

reports filed pursuant to the Arizone Citizens Clesn Elections Act, and is responsible for

W o6 W1 N B W N2

setting campaign contribution and spending limits. Jd. Defendant Goddard is the Arizona

Attorney General and 5 suad in his official capacity, [Dkr. 1], Plaintiffs allege Goddard is

Pt i
-—_ O

responsible for enforcement of the state election laws, [d. Plaintiffs allege that Defendants

2l
o

Lemon, McKay, Detrick, Jolley, and Busching are members of the Arizona Citizens Clean

Y—c
2

Elections Commission, and are sued in their official capacity. [Dkt. 1]. Plaintiffs allege the

—t
X

Commission is granted rule making authority under the Arizone Citizens Clean Elections
Act. Id.

-
h La

On January 29, 2004, Plsintiifs filod a Complaint alleging that certain provisions of
the Arizona Citizens Clean Elections Ast ("Act"), A.R.S. § 16-940 er. seg., were

—
o2 ~)

unconstitutional. [Dkt. 1]. The Complaint has four counts, Id. Count one alleges that

—
O

"A.R.8. 16-952(C) provides a direct, dollar-for-dollar public subsidy to participating

I
<o

candidates whenever an independent expenditure is made that eithex opposes a participating

[ %
~—

candidate with a nonparticipating opponent, or supports a nonparticipating candidate with

(383
[\

a participating opponent” and that “this statute amounts to an unconstitutional coatent-based

N
wr

regulation of political free speech, in that it treets speech differenily depending on whether

[\=)
P

it opposes or favors a government-funded candidate." Id. Count two sileges that: (1)

|
(¥

"AR.S. 16-852(C) cxpfcssly provides for the 'squal funding of candidates,' and requires the

[
L~

payment of dollar-for-dollar matching funds to candidates participating in the public funding

(5]
3

scherne whenever an independent campeign expenditure is made that either opposes a

nJ
o
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participating cendidate with & nonpasticipating opponent or supports a nonperticipating
candidate with a participating opponent"; (2) "A.R.S. § 16-952(B) expressly provides for the
'equel funding of candidates' in general elections, and requires the State to pay equalization
matching funds to government-funded (participating) candidates based on the gross amount
of contributions received by their privately supported (nonparticipating) opponents afier the
primary election period, without regard for fandraising or other expenses incurred by the
privately supported candidate™; (3) "A.R.3. § 16-952(4) expressly provides for the 'equel
funding of candidates’ in primary elections, requiring the State to pay equalization matching
funds to participating candidates based on expenditures made by their nonparticipating
opponents” and that “this section on its face declares an improper state interest in equalizing
the relative financial resources of candidates for public office in Arizona, and in its operation
coerces participation in government funding of political campaigns”; (4) "AR.S. §§ 16-
941(B)2), 16-841(C), and 16-558, and Commission rules promulgated to implement and
enforce these statutes coerce participation, in the public financing scheme by punishing
nonparticipating candidates through the enforcement of stringent daily campaign financial
reporting requiremants”; and (5} "A.R.S, § 16-941(B)(1) seeks to coerce candidates ta accept
public financing by reducing the maximum individual contribution that can be accepted by
& nonparticipating candidate by 20 (twznty) percent” and "does nbthing to promote the
accepiance of public funding..." Jd. Count threc elleges that "A.R.S. § 16-852(C) sets up
three classifications of independent expenditures: (1) those statements brought forward to the
voling populace against a participating cendidate or in favor of the nonparticipating opponent
of a participating candidate; (2) thoss statements that favor a parficipating candidate; and (3)
those gtatements that oppose a nonparticipating candidate”, all of which are allegedly weated
differently under the Act in violation of the Fourteenth Amendmesnt. [Dkt. 1]. Count four
alleges AR.S. § 16-552 et seq. creates two classifications of candidates for public office in
Arizons in violation of the Fourteenth Amendment. [d. The alleged classifications consist

of those who participate in the Clean Elections sysiem by aceepting public finencing, and
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those who do not participate in the system, choosing instead to run a privately supported
campsign. [d.
Standards for Preliminary Injunctive Relief

The Ninth Circuit hes held that "[t]o obtain a preliminary injunction in the district
court, plaintiffs [are] required to demonstrate '(1) s strong likelihood of success on the merits,
(2) the possibility of irreparable injury to plaintiffs} if preliminary relief is not granted, (3)
a balance of hardships favoring the plaintiff[s), and (4) advancement of the public interest
(in certain cases)." Rodde v. Bonte, 357 F.3d 988, 994 (9" Cir. 2004){quoting Johnson v,
Cal State Bd. of Accountancy, 72 F.3d 1427, 1430 (3" Cir. 1995)). "Alternatively,
injunctive relief could be granted if the plaintiffs 'demonstrate[d] efther a combination of
probable success on the merits and the possibility of irreparable injury or thar serious
questions ere raised and the balance of hardships tips sharply in [their] favor." Id.(quoting
Iohnson, 72 F.3d at 1430){(intemal quotation marks omitted). "These two altematives
represent extremes of a single continuum, rather than two separate tests...." Id.(quoting Clear
Chenne] Outdoor, Inc, V. City of Los Angelss, 340 F.3d 810, 813 (" Cir. 2003)). "This
analysis creates a continuum;: the less certain the district court is of the likelihood of success
on the merits, the more plaintiffs must convince the district court that the public interest and
belance of hardships tip in their favor." Southwest Voter Registration Education Project v,
Shelley, 344 F.3d 914, 918 (9™ Cir. 2003). "In cases where the public interest is involved,
the district court must also examine whether the public interest favors the plaintiff." Rodde,
357 F.3d at 994,

Pleintiffs' Motion for Preliminary Injunction

Plaintiffs are seeking a preliminary injunction enjoining Defendants and their agents,
employees, attomneys, and all others in active concert or participation with them, from directly
or indirectly enforcing the limits on spending and contributions for political campaigns,
AR.S, §§ 16-941{B)1) and (2), § 16-941(C), equal funding of candidates, A.R.S. §16.
952(A), (B) and (C), and the manner of filing reports, § 16-958, and apy administrative rules

-4-

A o p—p— oy




JUL W8 TWe 14139 FR CAPITOL BUREAU B82 271 7@l TO 258875748 P.@3-18

Fyoms

(Y- T "R B« N ¥ YR, T “ B N B S

— e
—-— D

13
14
135
16

17

18
19
20
21
22
23
24
25
26
27
28

JUL @8 '84 13:

UdUB ZU04 18203 FUUS .UJb/U L

promulgated in furtherance thereof, pending this Court's final determination on the
constitutionality of those provisions, [Dkt. 5}.

Defendants argue that Plaintiffs have failed to establish a likelihood of success on the
merits because the Act's provisions, alone or in tandem, do not burden the individual
Pleintiffs' First Amendment rights. [Dk1, 12]. Defendants claim that A.R.S, § 16-952(4),
(B), and(C) advance, rather than burden, speech, the matching funds are sufficiently tailored -
indeed, vitel + to serving the compelling intcresfs of the public funding program. Id.
Defendants claim that A R.S. §§ 16-941(B){(2), 16-941(C), and 16-358 do not require 37
reports from all nonparticipating candidates as Plaintiffs claim and that computer software
provided by the Secretary of State allows candidetes to file any reports in a simple manner.
ld. Defendants claim thet Plaintiff Association of American Physicians and Surgeons'
{("AAPS") right to free speech has not been restrained, and even if the Court were to find the
speech restrained in some faghion, "the narrowly drawn provisions in this case serve the
state's compelling interests.” Id. Defendants further claim that the balance of hardships and
the public interest weighs against Plaintiffs becanse the 2004 slection cycle is currently

underway. Id.

Defendants-Intervenors argue that Plaintiffs have been uneble to demonstrate a
likelihood of success om the merits because; (1) courts have overwhelmingly upheld
finencing systems similar o Arizona's; (2) Plaintiffs are unable to demonstate that the clean
elections system is so coercive as to deprive them of 2 meaningful choice and render their
decision whether to participate in clean elections mvoluntary; and (3) that Plaintiffs have
failed to demonsirate that ARS8, §§ 16-952(B), (C), 16-958(A), are coercive, {Dkt. 10].
Defendants-Intervenors argue that Plaintiffs have failed 10 establish immediate imeparable
injury because none of the individual Plaintiffs claim that they will be coerced into
participation in this year's eiection and that AAPS is not currently registered as a political
commitiee and is prohibited from making campaign expenditures until it is registered. 1d

Further, Defendants-Intervenors claim that the balance of hardships and the public interest
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are in their favor because; (1) the State's interest in reducing reliance on special interest
influences in elections is substantial and compelling; (2) the people of Arizona have chosen
this system to govern their elections; end that (3) any disruption to the elections system
would cause candidates whe had relied on the evailability of clean elections funding to
reevaluate the viability of their candidacy. Id
1._Irreparable Injury and Balance of Hardshins

Under either of the Ninth Circuit's tests for a preliminary injunction, "the moving
party must demornstrate a significant threat of irreparable injury, itrespective of the
magnitude of the injury." intry Foods, [ne. : . 9EA) 0
Dist., Anchorage Alaska 868 F,2d 1085, 1088 (9“‘ Cir. 1989). Further, the Ninth Cireuit has
held that "a federal court cannot lighily interfere with or enjoin a state election” and
"lilnterference with impending clections is extraordinary". Shelley, 344 F.3d at 218-219
(holding that "plaintiffs {would) suffer no hardship that outweighs the stake of the State of

Califomnia and its citizens in having [en] election go forward as planned and as required by
the Califomia Constitetion")(citing Reynolds v, Sims, 377 U.S, 533, 585 (1964),

Plaintiffs Complaint alleges thet Plaintiffs Salmon and Daniels are not curmrently
running for office. Accordingly, they are unable to demonstrate that they would suffer any
significant threat of irepsrable injury if the challenged provisions were not enjoined. See
[Dkt. 1]. Plaintiff Martin is a two-term elected member of the Arizona State Senate who will
ran for reelection to the Senate in 2004, and was a nonparticipeting candidate in both the
2000 and 2002 elections. [Dkt. 1; 5, Exh. E, 3], Although Plaintiff Martin's 2004 campaign
will be impacted in some fashion by the challenged provisions if they are not enjoined,
Plaintiff Martin hes not established that he faces a significant threat of inepareble injury
because he has conducted iwo successful campaigns while the statutes he seeks to enjoin

were in effect, See [Dkt. 5, Exh. A).
With respect to AAPS, although ths Complaint reflects that AAPS "desire[d) to make

independent campaign expenditures in the upcoming 2004 statewide elections in Arizona",

-6
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it was not registered as e political action comrmittes at the time the Compleint was filed. Sge
[Dkt 1,10, 25); ARS. §16-902.01. AAPS only registered as a political action committee
on March 22, 2004, almost two months after the Complaint was filed.! [Dkt. 25, Exh. 3).
Considering AAPS' Jate registration as a political action committes, and that it has made
independent campaign expenditures in the past while the challenged provisions were in
effeet, it has not established that it faces a significant threat of imeparable injury if the

challenged provisions are not enjoined, See [Dkt. 1].

Defendants have provided a Supplemental Declaration in Support of their Response
from Colleen Connor, the Executive Director of the Atizopa Citizens Clean Elections
Commission® that reparts at Jeast one hundred and three individuals have filed applications
to be certified a¢ a candidate patticipating in the Act for the 2004 election. [Dkt. 26].
Further, according to Conner's Original Declaration, "[c}andidates intending to run for
statewide office in the 2004 elections were able o begin collecting qualifying contributions
on August 1, 2003, and candidates intending to run for legislative office could begin
collecting such contributions on January 1, 2004." [Dkt. 12, Exh, 2).

Considering thet there are 2 umber of individuals intending to participate in the Act,
end in light of the fact that approximately six years have slapséd since the Act was first
spproved by voters, and that participating candidates have had since August 2003, or Janvary
2004, depending on the office they seek 1o collect qualifying funds, the balance of hardships
tips in favor of Defendants.

Defendants have alsc demonstrated that the public interest is in their favor and is
furthered by allowing the 2004 election toproceed without judicial interference. Ses Shelley,
344 F.3d at 918,

' AR.S. § 16-902,01 governs the registration of political committees in Arizona.

% The Clean Elections Commission was established by the Act. See A R.S. § 16-940,
et seq.
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The findings and declarations provision of the Act, A.R.S. § 16-940(A), provides in
relevant part that “[the people of Arizona declare our intent to creste & clean elections
system that will improve the integrity of Arizona state govemment by diminishing the
influence of special-interest money, will encourage citizen participation in the political
process, and will promote freedom of speechunder the U.S. ane Arizona Constitutions.” The
Ninth Circuit hae held that voters are "entitied 1o considerable deference when it comes to
campaign fnance reform initiatives designed to preserve the integrity of their electoral

process.” Montana Right to Lifs Association v. Edcleman, 343 F.3d 1085, 1098 (9® Cir.
2003){cifing EEC v. Besumont, 539 U.S. 146, 123 §.Ct. 2200, 2208-2209 (2003)).

The Ninth Circuit has held that "[tlhe starting place in the analysis of the
constitutionality of campaign finance reform legisletion is Buckley v, Valeo, 424 U.S. |
(1976)." Eddieman, 343 F.3d at 1090, The Ninth Circuit interpreted Buckley to hold that
aithough the provisions in the Federal Election Campaign Act "limiting contributions to
cendidates were constitutional, the provisions limiting expenditures by candidates were
jnvalid, violating candidates’ freedom of speech.” [d. Further, the Ninth Circuit found that:

[w]ith respect io the contribution limitations, the [Bucklsy] Court made three
important ohservations, First, regarding a contributor's right to free speech, the effect
of'the contribution hmitation was minimal: Ja] imitation upon the amount tha! any
©Ne perIon or group may contribute to a candidate or political committee entzils only
8 marginal restriction upon the contributor’s ability to engage in free communioation.
A contribution aerves as & general expression of support for the candidate and his
views, but does not communicais the undstlying basis for the support. The quantity
of communication by the contributer does niot increase perceptibly with the size of
his conribution, since the expreszion rests solely on the undifferentiated, symbolic
act of contributing.... A limstation on the amount of money a person may give 10 a
cundidate or compaign organization thus involves little direct restraint on his
political communication, for itpermits the symbolic expression of support evidenced
by a contribution but does not in any way infringe the contributor’s freedom to
discuss candidates and lssues. :

Second, regarding the effect on a candidale's free speech rights, the Buckley Court
held that contribution limits are constitutional as iong 83 they do not prevent
candidates from ‘amassing the resources necessary for effective advocacy. 1f &
candidate is merely requirsd o raige funds from 2 greater number of persons and to
compel people who would otherwise contribute amounts grester than the stawtory
limits 1o expend such furds on direct political expression,’ the candidate's freedom
of speech is not impugned by limits on conmibutions.

-8-
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Fingaily, the Buckley Court observed that the main concem raised by contribution
limitations was whether they interfered with a contributor's right of association.
'Making a contribution, like joining  politioa] party, serves to affiliate a person with
g cendidate’ Recognizing that freedom of political association is a basic
constitutional freedom,’ thl:%ourt held thatyestrictions on that right are subject to the
‘vlosest serutiny,’ The Court was careful to note, however, that ‘neither the right to
associgte nor the right to perticipete in politicel activitics is absolute.... Bven a
significant interferance may be sustained if the State demonstrates a sufficiently
important interest and employs a means clossly drewn to avoid unnecessary
gbridgment of associational freedoms.'

1d. 2t1090-1051(intemal citations omitted){guoting Buckley, st 20-25)). Further, inlight of .

the Supreme Court opinion in Nixon v. Shrink Missouri Gov't PAC, 528 U.S. 377 (2000),
the Ninth Circuit held that 'state campaign contribution limits wil] be upheld if (1) thers is

WO oo NI R othn B W W

adequate evidence that the limnitation furthers & sufficiently impottant state interest, and (2)

o
o

if the limits are 'closely drawn'—~i.e,, if they () focus narrowly on the state's interest, (b) leave

—
L]

the contributor free to affiliate with 2 candidate, and (c) allow the candidate to amass

—
| 9]

sufficient resourses to wage an effective campaign." Id. at1092.

—
v

In a similar case, the First Circuit found that a challenge to a Maine's matohing funds

[
5

provision "boils dowa to a claim of u First Amendment right to outreise and outspend an

——t
h

opponent, & right that they complain is burdened by the matching funds clause.” Daggett v
Commission on Government Ethics & Election Practices 205 F.3d 445, 464 (1" Cir. 2000),
The First Circuit found that Maine's matching funds provision did not directly burden spesch

P
o8 -~} o

and did "not indirectly burden donots' speech and associational rights.” Id. Further, that

—
D

" Appellants misconstrue{d] the meaning of the First Amendment’s protection of their speech.

(]
o

They ha{d] no right to speak {ree from responss--the purpose of the First Amendruent is to

[38)
—

secure the widest possible dissemination of information from diverse and entagonistic

[
[\ ]

sources.” }d.(internal quotation marks and citations omitted). Thes Court upheld Maine's

™
(]

reporting requirsments because they allowed voters access (o information about who supports

(18
H

a candidate financially, they provided an effective way to administer the matching funds,

2
h

dsterred corruption and its appearance, had a substantial relation to the government interest

»~
[~

and the amount of information requested was not unduly burdensome. Id. at 466.
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